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MOTION TO DISMISS

COMES NOW , the defenda nt Ros s Tipo n, by cou nsel wh o now  forma lly enters

his appeara nce ,  to this  Hon orab le Co urt, respectfull y moves to dismiss the case upon

the following grounds

1. That the Complaint does not show that the plaintiff has the capacity to sue and

be sued ;  The  capa city to sue mu st not be pre sum ed.   Sec. 4, Rule 8 of the 1997 Rules

of Civ il Procedure sta tes: 

“Fac ts showing the capacity  of a party to sue or be

sued or the authority of a  party to sue or be sued in a

representative capacit y or the legal existence of an

organized associa tion o f persons tha t is made  a pa rty,

mus t be averred . x x x .”

               

The com plaint d oes n ot show on its face that plaintiff has the capacity to sue or

be sued. The existence o f the au thority of Atty. La zaro to file the com plaint do es no t cure

the defec t.  

2.  That the Complaint was not properly verified hence it is considered as an

unsigned pleading.  Section 4 of the above-mentioned  Rules  requires that a pleading

should be verified as follows:



“Sec. 4 Verification. -  Except when otherwise

spec ifically required by law or rule, pleadings need not be

under oa th, verifie d or accom pan ied by a ffidav it.

A pleading is verified by an affidavit that the affiant

has read the pleading and tha t the allegations th erein are

true and correct of his personal knowledge or based on

authentic records.

A pleading required to be verified which contains a

verification based on “inform atio n and belief” or upon

“knowledge, info rma tion  and belie f,”  or lacks a proper

verifica tion, shall be treated as an unsigned pleading.”

            

The  Verification o f the comp laint rea ds: 

“x x x 

1. I am the a ttorney-in-fact of the plaintiff in the

above-entitled case and caused the preparation of the

foregoing complaint;  and that I have read and understood

the contents thereof, which are true and correct of my own

persona l knowledg e and b elief;

x x x.”

Certainly the verification by the plaintiff is insufficient in form and substance.

3.  Granting for the sake  of argument that the plaintiff has the capacity to sue and

be sued and  the complaint was  properly verified the com plaint states no  cause  of 

action because no right of the plaintiff has been violated.   The defendant in writing the

book to be published is only exercising his right to freedom of speech guaranteed by the

Constituion.

WHEREFORE, prem ises c onsid ered it is resp ectfu lly prayed  of the  Hon orab le

Cou rt, to Dismiss  the co mpla int.

Such o ther reliefs just and  equitable a re prayed of.

Baguio City, Philippines, May 30, 2005.
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The  Clerk o f Cou rt

RTC, Branch 216

Que zon C ity

Atty. Wilfredo M. Santos

Lazaro Tuazon Santos & Associates Law Offices

No. 1 C entral Avenue , New E ra

Dilima n 1107 Q uezon City

Greetings:

Please take notice that the undersigned will submit the foregoing motion for the

consideration of the Honorable Court on June 10, 2005 at 2:00 o’clock in the afternoon

or soon thereafter as counsel may be heard.

GEORGE M. FLORENDO

Copy furnished by registered mail with return card:

Atty. Wilfredo M. Santos

Lazaro Tuazon Santos & Associates Law Offices

No. 1 C entral Avenue , New E ra

Dilima n 1107 Q uezon City

E X P L A N A T I O N

FILED AND COPY FURNISHE D by registere d ma il with retu rn ca rd becaus e it is

the most practicable means due to distance and lack of messenger to effect personal

service.  Baguio City where counsel holds office is more than 250 kms. away from

Que zon C ity.

GEORGE M. FLORENDO


